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SUPREME COURT OF APPEALS OP VIRGINIA. 

Baltimore & 0. K. Co. v. First Nat. Bank op Alexandria.* 
June 16, 1904. 

CHECKS — ASSIGNMENT — NEGOTIABLE INSTRUMENTS LAW. 

1. Under the direct provisions of section 189 of the negotiable instruments act, 

approved March 3, 1898 (Acts 1897-98, p. 917, c. 866), a check does not 
operate as an assignment of the fund on deposit, and the bank is not liable 
to the holder unless and until it accepts or certifies the check. 

2. Under sees. 132 and 185 (Acts 1897-98, pp. 911, 917, c. 866) the acceptance 

of a check must be in writing, and signed by tl e bank, in order to afford a 
cause of action against it. 

Error to Circuit Court of City of Alexandria. 

Action by the Baltimore & Ohio Eailroad Company against the 
First National Bank of Alexandria. Judgment for defendant, and 
plaintiff brings error. Affirmed,. 

Hamilton & Colbert and Jos. B. & H. B. Catoti, for plaintiff in 
error. 

Gardner L. Booths and John M. Johnson, for defendant in error. 
Keith, P. 

The plaintiff in error brought its action of trespass on the case 
in assumpsit in the Circuit Court of the city of Alexandria against 
the First National Bank of Alexandria. The declaration contains 
numerous counts, the last of which embraces the ordinary money 
counts in assumpsit, and the others are special counts, identical in 
form with that given below, except as to names, dates and amounts; 

"The plaintiff complains of the First National Bank of Alex- 
andria, Va., defendant, which has been duly summoned to answer 
the plaintiff in this action, of a plea of trespass on the case, in as- 
sumpsit, for this, to-wit : That heretofore, to-wit, on the 1st day of 
October, 1900, in the city aforesaid, the firm of John P. Agnew & 
Co., depositors with the defendant, made their certain draft or order 
in writing for the payment of money, commonly called a check, 
bearing date a certain day and year therein mentioned, to-wit, the 
day and year aforesaid, and then and there directed the said draft 

» Reported by West Publishing Company. 
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or order to the said defendant, and thereby required the said de- 
fendant to pay to the plaintiff, or order, the sum of two hundred 
and seventy-one and thirty one-hundredths dollars ($271.30), and 
then and there delivered the said draft or order to the said plaintiff ; 
and the said plaintiff avers that after the making of the said draft 
or order, and. before the payment of the said sum of money therein 
specified, to-wit, on the day and year aforesaid, at the city afore- 
said, the said draft or order was presented and shown to the said 
defendant for payment thereof, and that the said defendant then 
and there to-wit, on the day and year aforesaid, accepted the said 
draft or order, and promised the plaintiff to pay the same according 
to the tenor and effect thereof, and of its said acceptance thereof, 
but did not pay the same when due, although demanded by the 
plaintiff of the said defendant." 

The defendant demurred to the declaration, but we prefer to deal 
with the questions of law arising upon the demurrer when we come 
to consider the instructions. The defendant pleaded non assumpsit, 
and the case was submitted to the jury, who found a verdict for the 
defendant, upon which the court entered judgment, and the case is 
before us upon exceptions to rulings made during the trial. 

Although there is much conflict in the testimony, we shall con- 
sider the case as though the following facts were established : That 
the Baltimore & Ohio Bailroad Company had a freight office at 
Alexandria; that D. P. Hurley was its agent, with authority to 
make collections of charges for the transmission of freights; that 
when freight bills were paid by check the checks were required to 
be made payable to the order of the company ; that the checks sued 
on were presented to the bank, and paid upon the indorsement of 
D. P. Hurley, and the amounts thereof charged to the accounts of 
the drawers of the checks in the bank, and the checks returned to 
them on settlement of their accounts with the bank; that shortly 
after the date of the last check sued upon — that is to say, in the 
month of April, 1901 — Hurley left the city of Alexandria while his 
accounts were under examination by the traveling auditor of the 
railroad company, which examination disclosed that he was short 
in his accounts a large sum for moneys received and unaccounted 
for by him ; that Hurley was not authorized by the railroad com- 
pany to indorse checks, and that it never received the money nor 
the benefit thereof from the checks sued upon; that it does not 
appear that the bank made any inquiry as to Hurley's authority 
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to indorse checks or receive money thereon, nor as to the necessity 
therefor, or that the company had any knowledge that Hurley was 
in the habit of indorsing checks and collecting the proceeds thereof, 
until he absconded. Such being the facts, the court gave the follow- 
ing instruction : 

"The court instructs the jury that they must believe from the 
evidence that the defendant had and received for the plaintiff the 
money claimed in the bill of particulars before they can find a 
verdict for the plaintiff; and although they may believe from the 
evidence that the checks in evidence were drawn on the First Na- 
tional Bank by depositors of said bank, who had sufficient funds 
to their credit in said bank to pay the same, and that in settlements 
between said bank and the said depositors the said bank charged 
said depositors with the amount of such checks, and it was allowed 
a credit for the payment of them, yet the court instructs the jury 
that such facts created no privity between the said bank and the 
Balimore & Ohio Bailroad Company, and there can be no recovery 
by the plaintiff against the defendant under the count for money 
had and received, even though they may believe from the evidence 
that the defendant paid the money on said checks to an unau- 
thorized person; that is, to a person not entitled to receive the 
money on said checks." 

That instruction traverses the plaintiff's entire cause of action. 
If it be a correct statement of the law, no other conclusion was pos- 
sible than that arrived at by the judgment under review. The in- 
struction presents questions upon which there has been much diver- 
sity of opinion among courts and text-writers, but which have, in 
our judgment, been set at rest by the act of assembly entitled "an 
Act to revise, arrange and consolidate as one Act the laws relating 
to negotiable instruments (being an Act to establish a law uniform 
with the laws of other States on that subject)," approved March 
3, 1898 (Acts 1897-'98, p. 896, c. 866). 

Section 127 (page 911) of that Act declares that: "A bill of it- 
self does not operate as an assignment of the funds in the hands of 
the drawee available for the payment thereof, and the drawee is not 
liable on the bill unless and until he accepts the same." Section 
132 provides that: "The acceptance of a bill is the signification by 
the drawee of his assent to the order of the drawer. The acceptance 
must be in writing and signed by the drawee. It must not express 
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that the drawee will perform his promise by any other means than 
the payment of money." Section 185 (page 917) declares that: 
"A check is a bill of exchange drawn on a bank payable on demand. 
Except as herein otherwise provided, the provisions of this Act ap- 
plicable to a bill of exchange payable on demand apply to a check." 
And section 189 is as follows: "A check of itself does not operate 
as an assignment of any part of the funds to the credit of the 
drawer with the bank, and the bank is not liable to the holder, un- 
less and until it accepts or certifies the check." 

Now, if there be any virtue in that law, the checks in question 
did not assign to the holder the funds, or any part thereof, of 
their respective drawers on deposit with the defendant; nor could 
it have that effect unless and until the checks were certified; and 
section 185 expressly declares that the provisions of that Act with 
respect to bills of exchange payable on demand shall apply with 
equal force to checks ; and, turning to section 132, already quoted, 
we find that the acceptance must be in writing, and signed by the 
drawee, in order to constitute a cause of action by the holder 
against the bank. 

This opinion might be greatly prolonged by citation of conflicting 
cases and a discussion of the discordant views entertained by courts 
and text-writers of the greatest ability upon these questions; but 
the object, as we understand it, of the codification of the law with 
respect to negotiable instruments, was to relieve the courts of this 
duty, and to render certain and unambiguous that which had there- 
tofore been doubtful and obscure, so that the business of the com- 
mercial world, largely transacted through the agency of negotiable 
paper, might be conducted in obedience to a written law emanating 
from a source whose authority admits of no question. 

We are of opinion that the instruction conforms to the provisions 
of the statute, and that it concludes the case in favor of the de- 
fendant in error. 

NOTE. — The above opinion decides that where a check is drawn payable to 
a certain company, and is cashed at the bank by an agent of the company, on 
the agent's indorsement, though the bank knew that the agent had neither ex- 
press nor implied authority to indorse checks for the company, the company 
cannot recover the amount of the check from the bank under the ordinary money 
counts in assumpsit. 

The decision is based upon the ground that there was no assignment to the 
company of the fund in bank, or any part thereof, under the terms of section 
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182, 185 and 189 of the Negotiable Instruments Law. Section 189 provides: 
" A check of itself does not operate as an assignment of any part of the funds to 
the credit of the drawer with the bank, and the bank is not liable to the holder 
unless and until it accepts or certifies the check." And section 132 provides 
that " the acceptance must be in writing and signed by the drawee." 

Now, since the company has no remedy at law against the bank, it is of 
interest to know where it must turn for relief. Under the authorities of Brooks 
v. Hatch. 6 Leigh, 534, and S. V. R. R. Co. v. Miller, 80 Va. 821, we submit that 
it has two remedies left to it. (1), As the bank refused to accept the check 
from the company, the company may sue the drawer. And (2), as the bank had 
enough funds of the drawer in hand to pay the check when it was presented, and 
as the bank paid it out to a person who had no authority to receive it, unless the 
bank has since paid it a second time to the rightful party, it is in the same posi- 
tion as though it had not paid it out at all — as though it held the fund now — 
and the company may give notice to the bank not to part with the fund, and sue 
in equity for its recovery. 

In connection with section 189, quoted above, attention is called to the fact 
that it has been held that while the mere making and delivery of a check in the 
ordinary course of business does not operate as an assignment of the fund, it is 
yet competent for the parties to create such an assignment by a clear agreement 
or understanding, oral or otherwise, that such shall be the effect of the transac- 
tion. Bank v. Tardley, 165 U, 8. 634; Grain Co. v. Smith, 110 N. Y. 83, 88. 

Attention is also called to section 132, which provides that "the acceptance 
must be in writing and signed by the drawee." It is a nice question as to 
whether an acceptance by telegraph will satisfy the requirements of this section, 
and section 134, providing that an acceptance may be written on a paper other 
than the bill or check* itself, but that it will bind the acceptor only in favor of a 
person to whom it is shown and who receives the bill or check* on the faith of it. 
We are inclined to the view that it will not, for the writing which is "signed 
by the drawee" cannot be "shown" to the party receiving the bill or check.* 
But, be that as it may, there can hardly be a doubt but that one can make a 
valid " promise to accept," by telegraph, under section 135, which provides that 
"an unconditional promise in writing to accept a bill [or check*] before it is 
drawn is deemed an actual acceptance in favor of every person who, upon the 
faith thereof, receives the bill for value;" for here the writing is not required 
to be signed by the drawee. Johnson v. Clark, 39 N. Y. 216; Bank v. Garretson, 
51 Fed. 168. 

An acceptance is usually made by writing the word "accepted," and subscrib- 
ing the drawee's name; but the drawee's name alone is sufficient. Spear v. Pratt, 
2 Hill (N. Y. ), 582. G. C. G. 

* See section 185 of N. I. L. 



